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same, or substantially the same, pro-
posed rule or rule amendment under
§40.6(a) of this section.

(g) Ezxpedited approval. Notwith-
standing the provisions of paragraph
(c) of this section, changes to a pro-
posed rule or a rule amendment, in-
cluding changes to terms and condi-
tions of a product that are consistent
with the Act and Commission regula-
tions and with standards approved or
established by the Commission may be
approved by the Commission at such
time and under such conditions as the
Commission shall specify in the writ-
ten notification, provided, however,
that the Commission may, at any time,
alter or revoke the applicability of
such a notice to any particular product
or rule amendment.

§40.6 Self-certification of rules.

(a) Required certification. A registered
entity shall comply with the following
conditions prior to implementing any
rule, other than a rule delisting or
withdrawing the certification of a
product with no open interest and sub-
mitted in compliance with §§40.6(a)(1)—
(2) and §40.6(a)(7), that has not ob-
tained Commission approval under
§40.5 of this part, that remains dor-
mant subsequent to being submitted
under this section or approved under
§40.5 of this part, or that is submitted
under §40.10 of this part, except as oth-
erwise provided by §40.10(a):

(1) The registered entity has filed its
submission electronically in a format
and manner specified by the Secretary
of the Commission with the Secretary
of the Commission.

(2) The registered entity has provided
a certification that the registered enti-
ty posted a notice of pending certifi-
cation with the Commission and a copy
of the submission, concurrent with the
filing of a submission with the Com-
mission, on the registered entity’s Web
site. Information that the registered
entity seeks to keep confidential may
be redacted from the documents pub-
lished on the registered entity’s Web
site but it must be republished con-
sistent with any determination made
pursuant to §40.8(c)(4).

(3) The Commission has received the
submission not later than the open of
business on the business day that is 10
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business days prior to the registered
entity’s implementation of the rule or
rule amendment.

(4) The Commission has not stayed
the submission pursuant to §40.6(c).

(5) The rule or rule amendment is not
a rule or rule amendment of a des-
ignated contract market that materi-
ally changes a term or condition of a
contract for future delivery of an agri-
cultural commodity enumerated in sec-
tion la(4) of the Act or an option on
such a contract or commodity in a de-
livery month having open interest.

(6) Emergency rule certifications. (i)
New rules or rule amendments that es-
tablish standards for responding to an
emergency must be submitted pursuant
to §40.6(a);

(ii) Rules or rule amendments imple-
mented under procedures of the gov-
erning board to respond to an emer-
gency as defined in §40.1, shall, if prac-
ticable, be filed with the Commission
prior to the implementation or, if not
practicable, be filed with the Commis-
sion at the earliest possible time after
implementation, but in no event more
than twenty-four hours after imple-
mentation. Such rules shall be subject
to the certification and stay provisions
of paragraphs (b) and (c) of this sec-
tion.

(7). The rule submission shall in-
clude:

(i) A copy of the submission cover
sheet in accordance with the instruc-
tions in appendix D to this part (in the
case of a rule or rule amendment that
responds to an emergency, ‘‘Emergency
Rule Certification” should be noted in
the Description section of the submis-
sion coversheet);

(ii) The text of the rule (in the case
of a rule amendment, deletions and ad-
ditions must be indicated);

(iii) The date of intended implemen-
tation;

(iv) A certification by the registered
entity that the rule complies with the
Act and the Commission’s regulations
thereunder;

(v) A concise explanation and anal-
ysis of the operation, purpose, and ef-
fect of the proposed rule or rule amend-
ment and its compliance with applica-
ble provisions of the Act, including
core principles, and the Commission’s
regulations thereunder;
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(vi) A brief explanation of any sub-
stantive opposing views expressed to
the registered entity by governing
board or committee members, members
of the entity or market participants,
that were not incorporated into the
rule, or a statement that no such op-
posing views were expressed;

(vii) As appropriate, a request for
confidential treatment pursuant to the
procedures provided in §40.8; and

(8) The registered entity shall pro-
vide, if requested by Commission staff,
additional evidence, information or
data that may be beneficial to the
Commission in conducting a due dili-
gence assessment of the filing and the
registered entity’s compliance with
any of the requirements of the Act or
the Commission’s regulations or poli-
cies thereunder.

(b) Review by the Commission. The
Commission shall have 10 business days
to review the new rule or rule amend-
ment before the new rule or rule
amendment is deemed certified and can
be made effective, unless the Commis-
sion notifies the registered entity dur-
ing the 10-business day review period
that it intends to issue a stay of the
certification under paragraph (c) of
this section.

(c) Stay (1) Stay of certification of new
rule or rule amendment. The Commission
may stay the certification of a new
rule or rule amendment submitted pur-
suant to paragraph (a) of this section
by issuing a notification informing the
registered entity that the Commission
is staying the certification of the rule
or rule amendment on the grounds that
the rule or rule amendment presents
novel or complex issues that require
additional time to analyze, the rule or
rule amendment is accompanied by an
inadequate explanation or the rule or
rule amendment is potentially incon-
sistent with the Act or the Commis-
sion’s regulations thereunder. The
Commission will have an additional 90
days from the date of the notification
to conduct the review. The decision to
stay the certification of a rule in such
circumstances shall be delegable pursu-
ant to §40.7 of this part.

(2) Public comment. The Commission
shall provide a 30-day comment period
within the 90-day period in which the
stay is in effect as described in para-
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graph (c)(1) of this section. The Com-
mission shall publish a notice of the 30-
day comment period on the Commis-
sion Web site. Comments from the pub-
lic shall be submitted as specified in
that notice.

(3) Ezxpiration of a stay of certification
of mew rule or rule amendment. A new
rule or rule amendment subject to a
stay pursuant to this paragraph shall
become effective, pursuant to the cer-
tification, at the expiration of the 90-
day review period described in para-
graph (c)(1) of this section unless the
Commission withdraws the stay prior
to that time, or the Commission noti-
fies the registered entity during the 90-
day time period that it objects to the
proposed certification on the grounds
that the proposed rule or rule amend-
ment is inconsistent with the Act or
the Commission’s regulations.

(4) Stay of effectiveness of rules or rule
amendments already implemented. The
Commission may stay the effectiveness
of an implemented rule during the
pendency of Commission proceedings
for filing a false certification or during
the pendency of a petition to alter or
amend the rule pursuant to section
8a(7) of the Act. The decision to stay
the effectiveness of a rule in such cir-
cumstances shall not be delegable to
any employee of the Commission.

(d) Notification of rule amendments.
Notwithstanding the rule certification
requirement of Section 5c(c)(1) of the
Act and paragraph (a) of this section, a
registered entity may place the fol-
lowing rules or rule amendments into
effect without certification to the
Commission if the following conditions
are met:

(1) The registered entity provides to
the Commission at least weekly a sum-
mary notice of all rule amendments
made effective pursuant to this para-
graph during the preceding week. Such
notice must be labeled ‘“Weekly Notifi-
cation of Rule Amendments” and need
not be filed for weeks during which no
such actions have been taken. One copy
of each such submission shall be fur-
nished electronically in a format and
manner specified by the Secretary of
the Commission; and

(2) The rule governs:
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(i) Non-substantive revisions. Correc-
tions of typographical errors, renum-
bering, periodic routine updates to
identifying information about reg-
istered entities and other such non-
substantive revisions of a product’s
terms and conditions that have no ef-
fect on the economic characteristics of
the product;

(i1) Delivery standards set by third par-
ties. Changes to grades or standards of
commodities deliverable on a product
that are established by an independent
third party and that are incorporated
by reference as product terms, provided
that the grade or standard is not estab-
lished, selected or calculated solely for
use in connection with futures or op-
tion trading and such changes do not
affect deliverable supplies or the pric-
ing basis for the product;

(iii) Index products. Routine changes
in the composition, computation, or
method of selection of component enti-
ties of an index (other than routine
changes to securities indexes to the ex-
tent that such changes are not de-
scribed in paragraph (d)(3)(ii)(F) of this
section) referenced and defined in the
product’s terms, that do not affect the
pricing basis of the index, which are
made by an independent third party
whose business relates to the collection
or dissemination of price information
and which was not formed solely for
the purpose of compiling an index for
use in connection with a futures or op-
tion product;

(iv) Option contract terms. Changes to
option contract rules, which may qual-
ify for implementation without notice
pursuant to paragraph (d)(3)(ii)(G) of
this section, relating to the strike
price listing procedures, strike price
intervals, and the listing of strike
prices on a discretionary basis;

(v) Fees. Fees or fee changes, other
than fees or fee changes associated
with market making or trading incen-
tive programs, that:

(A) Total $1.00 or more per contract,
and

(B) Are established by an inde-
pendent third party or are unrelated to
delivery, trading, clearing or dispute
resolution.

(vi) Survey lists. Changes to lists of
banks, brokers, dealers, or other enti-
ties that provide price or cash market
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information to an independent third
party and that are incorporated by ref-
erence as product terms;

(vii) Approved brands. Changes in lists
of approved brands or markings pursu-
ant to previously certified or Commis-
sion approved standards or criteria;

(viil) Delivery facilities and delivery
service providers. Changes in lists of ap-
proved delivery facilities and delivery
service providers (including weigh mas-
ters, assayers, and inspectors) at a de-
livery location, pursuant to previously
certified or Commission approved
standards or criteria;

(ix) Trading months. The initial list-
ing of trading months, which may qual-
ify for implementation without notice
pursuant to (d)(3)(ii)(H) of this section,
within the currently established cycle
of trading months; or

(x) Minimum tick. Reductions in the
minimum price fluctuation (or ‘“‘tick”).

(3) Notification of rule amendments not
required. Notwithstanding the rule cer-
tification requirements of section
5c(c)(1) of the Act and paragraph (a) of
this section, a registered entity may
place the following rules or rule
amendments into effect without cer-
tification or notice to the Commission
if the following conditions are met:

(i) The registered entity maintains
documentation regarding all changes
to rules; and

(ii) The rule governs:

(A) Transfer of membership or owner-
ship. Procedures and forms for the pur-
chase, sale or transfer of membership
or ownership, but not including quali-
fications for membership or ownership,
any right or obligation of membership
or ownership or dues or assessments;

(B) Administrative procedures. The or-
ganization and administrative proce-
dures of a registered entity governing
bodies such as a Board of Directors, Of-
ficers and Committees, but not voting
requirements, Board of Directors or
Committee composition requirements
or procedures, decision making proce-
dures, use or disclosure of material
non-public information gained through
the performance of official duties, or
requirements relating to conflicts of
interest;

(C) Administration. The routine, daily
administration, direction and control
of employees, requirements relating to
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gratuity and similar funds, but not
guaranty, reserves, or similar funds;
declaration of holidays, and changes to
facilities housing the market, trading
floor or trading area;

(D) Standards of decorum. Standards
of decorum or attire or similar provi-
sions relating to admission to the
floor, badges, or visitors, but not the
establishment of penalties for viola-
tions of such rules; and

(E) Fees. Fees or fee changes, other
than fees or fee changes associated
with market making or trading incen-
tive programs, that:

(1) Are less than $1.00; or

(2) Relate to matters such as dues,
badges, telecommunication services,
booth space, real time quotations, his-
torical information, publications, soft-
ware licenses or other matters that are
administrative in nature.

(F) Securities indexes. Routine
changes to the composition, computa-
tion or method of security selection of
an index that is referenced and defined
in the product’s rules, and which is
made by an independent third party.

(G) Option contract terms. For reg-
istered entities that are in compliance
with the daily reporting requirements
of §16.01 of this chapter, changes to op-
tion contract rules relating to the
strike price listing procedures, strike
price intervals, and the listing of strike
prices on a discretionary basis.

(H) Trading months. For registered en-
tities that are in compliance with the
daily reporting requirements of §16.01
of this chapter, the initial listing of
trading months which are within the
currently established cycle of trading
months.

[76 FR 44790, July 27, 2011, as amended at 76
FR 45666, Aug. 1, 2011]

§40.7 Delegations.

(a) Procedural matters. (1) The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the
Division of Clearing and Risk and, sep-
arately, to the Director of the Division
of Market Oversight, to be exercised by
either Director, as appropriate, or by
such employees of the Commission that
either Director may designate from
time to time, the following authorities,
with the concurrence of the General

§40.7

Counsel or the General Counsel’s dele-
gate:

(i) To request, pursuant to §40.3(c)(2)
or §40.5(c)(1)(ii) of this part, that the
registered entity requesting approval
amend the proposed product, rule or
rule amendment, or supplement the
submission to the Commission;

(ii) To notify the registered entity,
pursuant to §40.3(e) or §40.5(e) of this
part, that the Commission is not ap-
proving, or is unable to approve, the
proposed product, rule or rule amend-
ment;

(iii) To make all determinations re-
served to the Commission in §40.10.

(2) The Commission hereby delegates,
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk
and, separately, to the Director of the
Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the
Commission that either Director may
designate from time to time, the fol-
lowing authorities, after consultation
with the Office of General Counsel or
the General Counsel’s delegate to no-
tify a registered entity:

(i) Pursuant to §40.3(d) of this part,
that the time for review of the submis-
sion has been extended because the
product raises novel or complex issues
that require additional time for review;

(ii) Pursuant to §40.5(d) of this part,
that the time for review of the submis-
sion has been extended because the pro-
posed rule or rule amendment raises
novel or complex issues that require
additional time for review or is of
major economic significance;

(iii) Pursuant to §40.6(c) of this part,
that the proposed rule or rule amend-
ment has been stayed because there
exist novel or complex issues that re-
quire additional time to analyze, or
there is potential inconsistency with
the Act or the Commission’s regula-
tions.

(3) The Commission hereby delegates,
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk
and, separately, to the Director of the
Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the
Commission that either Director may
designate from time to time, the au-
thority to notify a registered entity,
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